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Court of Appeals of the District of Columbia 


No. 5243. 

Emile C. Vrisakis, Executor of the Estate of John Cout- 

souvelis, Deceased, Appellant, 

vs. 

Gas Consumers Association, Inc., a Corporation. 


a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 74700. 

Christian Diamantopoulos, Administrator of the Estate of 
John Coutsouvelis, Deceased, Plaintiff, 

vs. | 

Gas Consumers Association, Inc., a Corporation, 

Defendant. 

i 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


i 

i 
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1 Declaration. 

Filed January 24, 1928. 

In the Supreme Court of the District of Columbia* 

At Law. 

No. 74700. 

Christian Diamantopoulos, Administrator of the Estate of 
John Coutsouvelis, Deceased, Plaintiff, 

vs. 

Gas Consumers Association, Inc., a Corporation, 

Defendant. 

The plaintiff, Christian Diamantopoulos, the duly ap¬ 
pointed and qualified administrator of the Estate of John 
Coutsouvelis, deceased, under and by virtue of a decree 
and the authority of the Supreme Court of the District 
of Columbia, sties the defendant, Gas Consumers Associa¬ 
tion, Inc., a body corporate having offices and agents in 
and doing business in the District of Columbia, for that, 
heretofore, to wit, on the 12th day of February, 1927, and 
for some time prior thereto, the defendant was engaged in 
renting and installing a certain mechanical device, contriv¬ 
ance, machine or apparatus for the purpose of diminishing 
or reducing the quantity of illuminating gas consumed by 
stoves, heaters or other machines, devices or apparatus 
operated by or requiring the use of combustible or illumi¬ 
nating gas such as is ordinarily used in cooking, lighting 
or heating; 

And for that, to wit, on the day aforesaid and in his life 
time the said John Coutsouvelis, now deceased, being plain¬ 
tiff’s intestate as aforesaid, was, at the invitation of one 
James Lucas, also deceased, a visitor upon the premises 
located at, to wit, 902 4 Yz Street, Southwest, in the City 
of Washington, District of Columbia, wherein was 

2 operated a certain lunch room business in the opera¬ 
tion of which said James Lucas was a partner and 
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the occupant of a ground floor back room of said premises 
as living quarters; 

And for that, to wit, on the day aforesaid with and at 
the invitation of the said James Lucas, notir deceased, the 
said John Coutsouvelis, now deceased, jointly occupied the 
aforesaid ground floor back room of said premises; 

And for that, in the operation of the aforesaid business 
and for the purpose of heating the said back room then 
used as living quarters, the said James Lucas had, made 
use of, and operated certain gas consuming machines, de¬ 
vices and apparatus including one gas consuming heater 
located in the aforesaid back room then used by the said 
James Lucas as living quarters, and all connected to and 
drawing or being supplied gas from one inlet or feed pipe 
through which said gas was conducted, came into or upon 
the said premises and by means of which apd from which 
it was conducted, carried, transported, delivered, and dis¬ 
tributed to the various aforesaid gas consuming machines, 
devices and apparatus including the aforesaid, gas con¬ 
suming heater; ! 

And for that, on, to wit, the said 12th day of February 
and in the lifetime of the said John Coutsohvelis now de¬ 
ceased the said defendant and its agents undertook to in¬ 
stall, connect up and put into operation on the said prem¬ 
ises at, to wit, 902 4% street, Southwest in the City of 
Washington, District of Columbia, a certain piechanical de¬ 
vice, contrivance, machine or apparatus known as a gas 
governor; and that said defendant and its agents did install, 
connect up and put into operation the said mechanical de¬ 
vice, contrivance, machine or apparatus known as a gas 
governor; 

3 And for that it then and there became and was and 

continued to be the duty of the said defendant and 
its agents to use such due care, attention, caution, diligence, 
and skill in performing the said work of installing or con¬ 
necting up and putting into operation the spid mechanical 
device, contrivance, machine or apparatus known as a gas 
governor as to not endanger the health, safety or lives of 
persons on the said premises. 

Nevertheless the said plaintiff avers the said defendant 
and its agents, carelessly neglected and violated its duty 
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in the premises, as follows, for that, said defendant and 
its agents; 

While engaged as aforesaid in the work of connecting 
up and putting into operation on the aforesaid premises 
located at, to wit, 902 4M> Street, Southwest, in the City of 
Washington, District of Columbia the aforesaid mechanical 
device, contrivance, machine or apparatus, known as a gas 
governor, had occasion to cut off or stop the flow of said 
illuminating gas through the said inlet or feed pipe and al¬ 
though well knowing the dangerous and poisonous charac¬ 
ter of said illuminating gas, negligently and carelessly 
failed to inspect the aforesaid gas consuming machines, de¬ 
vices and apparatus including the aforesaid gas consuming 
heater for the purpose of shutting off the flow of gas at 
these points in order that it might not escape from the said 
fixtures when again turned on or released into the said inlet 
or feed pipe and upon completion of the aforesaid work of 
connecting up and putting into operation the aforesaid me¬ 
chanical device, contrivance, machine or apparatus, known 
as a gas governor, although well knowing the dangerous 
and poisonous character of said illuminating gas, again 
negligently and carelessly failed to inspect and make tight 
all connections and outlets from which said gas might flow 
or escape; 

4 In consequence whereof, and while the said John 

Coutsouvelis was ignorant of the defendant’s said 
carelessness and negligence and was otherwise in the exer¬ 
cise of due care and diligence on his part and while asleep, 
said illuminating gas flowed and escaped from the afore¬ 
said gas heater, located in the aforesaid room used as afore¬ 
said as living quarters by the said James Lucas and which 
on to wit, the said 12th day of February, at the invitation 
of James Lucas as aforesaid, was being jointly occupied by 
the said John Coutsouvelis, and the said James Lucas, in 
sufficient quantity to contaminate and poison the air in 
said room, so that he, by reason of inhaling or breathing 
said poisoned air then and there, to wit, on the day afore¬ 
said, and at the city of Washington aforesaid, in the Dis¬ 
trict of Columbia, died; 

And for that the said John Coutsouvelis, at the time of 
his death was, to wit, 35 years of age, and left surviving him 
next of kin and family, namely, his mother, Margareta Cout- 
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souvelis, his brother, Constantine Coutsouvelis, his wife, 
Alexandra Coutsouvelis and two minor children, Nicholas J. 
Coutsouvelis and Michael J. Coutsouvelis to "whose support 
he contributed, and who, by reason of the aforesaid care¬ 
lessness, negligence, default, wrongful acts and omissions 
of the defendant, resulting in the death of said John Cout¬ 
souvelis, as aforesaid, have suffered, and will in the future 
suffer, and have been, and will be deprived of the support, 
maintenance, benefits, and advantages which otherwise 
would have been rendered, given, and supplied by said John 
Coutsouvelis, had he lived, to their damage in the sum of 
Ten Thousand Dollars ($10,000.00); 

5 And, therefore, the said plaintiff, tjeing as afore¬ 

said the administrator of the estate of the said John 
Coutsouvelis, brings this suit; 

And the said plaintiff claims by reason of the premises 
the said sum of Ten Thousand Dollars ($10,000.00) together 
with the costs of suit. 


E. F. COLLADAY, 

JOSEPH C. McGARRAGHY, 
S. F. COLLADAY, 

Attorneys for Plaintiff. 


Defendant’s Plea. 


Filed January 31, 1928. 


* 


The defendant, Gas Consumers Association, Incor¬ 
porated, a corporation, for plea to the declaration filed 
herein admits that on, to-wit, the 12th dayi of February, 
1927 and for sometime prior thereto it whs engaged iii 
renting and installing a certain mechanical device, con¬ 
trivance, machine or apparatus for the purpose of dimin¬ 
ishing or reducing the quantity of illuminating gas con¬ 
sumed by stoves, heaters, or machines, devices or appara¬ 
tus operated by or requiring the use of combustible or il¬ 
luminating gas such as is ordinarily used in cooking, light¬ 
ing or heating. For further plea this defendant has no in¬ 
formation or advice with reference to whether or not the 
said John Coutsouvelis, deceased, was at the invitation of 
one, James Lucas, deceased, a visitor on premises, to-wit, 
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902 4Vo St., S. W., in the City of Washington, District of 
Columbia at the time aforesaid or whether or not said 
James Lucas was a partner in connection with the operation 
of a certain lunchroom business at said premises and was 
the occupant of the back room on the ground floor of 

6 said premises. This defendant can neither admit nor 
deny that the said John Coutsouvelis jointly occu¬ 
pied a back room on the ground floor of said premises on 
the day aforesaid. For further plea to said declaration this 
defendant has no knowledge as to whether or not a gas con¬ 
suming heater was located in the aforesaid back room used 
by one James Lucas, deceased, and John Coutsouvelis, de¬ 
ceased, as living quarters except to aver and say that at the 
time aforesaid this defendant was not advised of the same 
after due inquiry in that behalf made and after certain 
tests employed by it in the conduct of its business as will 
hereinafter more fully appear; and, for further plea to said 
declaration the defendant admits that on, to-wit, the 12th 
day of February, 1927, at the special instance and request 
of the owner of the aforesaid lunchroom conducted at 902 
4% St., S. W., it was requested of the defendant that it re¬ 
place a gas governor used by the owners of said business in 
its conduct which the defendant admits it did, exercising in 
that behalf reasonable, due and proper care, not only in the 
proper installation of said gas governor but for the pro¬ 
tection of all persons in and about said building and that 
it did not endanger the health, safety, or life of decedent or 
any other person on said premises, but that it used due 
care, attention, caution, diligence and skill in performing 
the work of installing, connecting up and putting into opera¬ 
tion of the said gas governor. For further plea to said 
declaration the defendant denies that it or its agents care¬ 
lessly neglected and violated its duty in the premises but 
that it made the proper test exercising due and proper care 
in the premises of installing the said gas governor; that it 
properly inspected all devices and outlets when the flow of 
gas in said premises was cut off and when the same was 

turned on and that said test showed that no gas was 

7 escaping or flowing from any outlet and the dials 
registered no flow of gas when said gas was shut off 

or when said gas was turned on after the installation of 
said gas governor; and, for further plea to said declaration 
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the defendant avers that the said John Coutsouvelis came 
to his death by reason of the carelessness and negligence 
of himself or James Lucas, deceased, at the time and place 
aforesaid or by means unknown to this defendant. For 
further plea to said declaration this defendant avers and 
says that the said John Coutsouvelis, deceased, came to his 
death as a result of the negligence of himself or the said 
James Lucas, deceased, or other persons unknown to the 
defendant either by reason of a defective hose connecting 
a gas stove with a gas outlet in said premises or by reason 
of some other act of negligence of said decedent unknown 
to the defendant; and for further plea to said declaration 
this defendant denies that the said John Coutsouvelis con¬ 
tributed to the support of his next of kin as alleged in said 
declaration or that said next of kin shall suffer by reason 
of the death of said decedent, or that said decedent died 
by reason of any act of omission or commission on the part 
of this defendant or its agents in the premises in any man¬ 
ner whatsoever. For further plea to said declaration this 
defendant denies that the plaintiff has a just cause of ac¬ 
tion against it or that he is entitled to recover the sum of 
$10,000.00 or any other sum in the premises. 

HARLAN WOOD, 
Attorney for Defendant. 

8 Joinder of Issue, <&c. 

Filed March 3, 1928. 

******* 

Now comes the plaintiff by his attorneys, E. F. Colladay, 
Joseph C. McGarraghy and S. F. Colladay, and says that 
as the plea filed herein by the defendant tenders issues of 
fact, this cause is deemed at issue by virtue of common 
law Rule 31. 

The Clerk will, therefore, please calendar the same for 
hearing at the next term of court. 

The attorneys for the plaintiff are E. F. Colladay, Jo¬ 
seph C. McGarraghy and S. F. Colladay. The attorney for 
the defendant is Harlan Wood. 

E. F. COLLADAY, 

JOSEPH C. McCARRAGHY, * 
S. F. COLLADAY, 

Attorneys for Plaintiff. 
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Supreme Court of The District of Columbia. 

Wednesday, February 19", 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

******* 


Comes now Joseph C. McCarraghv, Esqr., attorney and 
suggests to the court the death of the above named plain¬ 
tiff and moves that Emile C. Yrisakis, the now duly quali¬ 
fied executor of the Estate of John Coutsouvelis, deceased, 
be substituted as party plaintiff, which is accordingly here¬ 
by so ordered. Thereupon, come the parties hereto by 
their respective attorneys of record and a jury of good and 
lawful men and women of this District, to wit: Mercy 
9 Creech, John L. Reh, John Klein, Katherine Morri¬ 
son, Elizabeth Williams, Chas. C. Allen, John P. 
Campbell, Henrietta L. Baker, John T. Barkman, Walter 
W. Jett, Benj. D. Jippetts and Daniel P. Stanton, who are 
duly sworn to well and truly try the issues herein joined, 
and after this cause is heard in part, the jury is respited 
until tomorrow morning at 10 o’clock. 

Memorandum 

February 20, 1930.—Trial resumed. Verdict for plain¬ 
tiff for $5,000.00. 

Motion to Set Aside Verdict and for New Trial. 

Filed February 24, 1930. 

* * * * * * * # 

The defendant in the above entitled cause by its attorney 
of record moves the Court to vacate and set aside the ver¬ 
dict of the jury rendered in said cause on the 20th day 
of February, 1930 and to award it a new trial herein upon 
the following grounds: 

(1) That said verdict is contrary to law. 

(2) That said verdict is contrary to evidence. 

(3) That said verdict is contrary to the weight of the 
evidence. 
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(4) That said verdict is excessive. 

(5) That said verdict is based upon an assumption, or 
presumption of negligence. 

(6) That the Court erred in overruling the defendant’s 
motion for a directed verdict. 

(7) And for other reasons apparent on the 

10 record herein. 

HARLAN WOOD, 
Attorney for Defendant. 

To Messrs. E. P. Colladay, Joseph C. McGarraghy, S. F. 
Colladay, Attys. for Plaintiff, Union Trust Bldg.: 

Please take notice that the foregoing motion will be set 
for hearing on the 28th day of February, 1930, at ten 
o’clock a. m. or as soon thereafter as counsel may be heard. 

HARLAN WOOD, 
Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, February 28th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

####**# 

Come now the parties hereto by their respective attor¬ 
neys of record and thereupon, the motion for a new trial 
filed herein was argued and submitted to the court and the 
same being considered, it is ordered that the same be, and 
it is hereby overruled and judgment on verdict ordered. 
Wherefore, it is considered that plaintiff recover of the de¬ 
fendant herein, the sum of Five Thousand Dollars ($5,- 
000.00), with interest from this date together with costs of 
suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by its at¬ 
torney-of record, in open court, notes an appeal to the Court 
of Appeals; whereupon, the maximum of an under- 

11 taking to operate as a supersedeas, is hereby fixed 
in the sum of Seven Thousand Dollars. 

Memorandum. 

March 17, 1930.—Supersedeas undertaking on appeal ap¬ 
proved and filed. 

2—5243a 
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Assignment of Errors. 

Filed March 17, 1930. 

*#*#### 

(1) The Court erred in refusing to grant the defendant’s 
motion for a directed verdict upon the close of the plain¬ 
tiff's case. 

(2) The Court erred in refusing to grant the defend¬ 
ant’s motion for a directed verdict upon the close of the en¬ 
tire case. 

(3) The Court erred in overruling the defendant’s mo¬ 
tion to set aside the verdict and grant a new trial. 

(4) The Court erred in granting the plaintiff’s instruc¬ 
tion number one (1). 

(5) The Court erred in its charge to the jury. 

(6) The Court erred in permitting the jury to speculate 
on the cause of the injury to the decedent in the absence 
of evidence supporting the allegations of the declaration. 

HARLAN WOOD, 
Attorney for Defendant. 

Received a copy of the foregoing assignment of errors 
this 4th day of March, 1930. 

E. F. COLLADAY, 

J. C. McGARRAGHY, 

S. F. COLLADAY, 

Attorneys for Plaintiff. 

12 Designation of Record. 

Filed March 17,1930. 

• •*••••> 

The Clerk of Court will please prepare the transcript of 
record on appeal in the above case and include therein the 
following: 

(1) Declaration. 

(2) Defendant’s pleas to the declaration. 

(3) Memoranda: Joinder in issue, note of issue, and 
notice of trial. 
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(4) Memoranda: Amendment to original declaration 
substituting as plaintiff Emil C. Vrisakis for Christian 
Diamantopoulos, and death of wife and one child of dece¬ 
dent, John Coutsouvelis since filing of original declaration 
herein. 

(5) Memorandum: February 20, 1930, trial resumed. 

(6) Memorandum: The verdict of $5,000. 

(7) The defendant’s motion to set aside verdict and 
award new trial. 

(8) Memorandum: Showing overruling of motion for 
new trial and to set aside verdict. 

(9) The judgment herein. 

(10) Memorandum: Showing appeal noted in open 
Court and determination of amount of supersedeas bond. 

(11) Memorandum: Appeal bond approved and filed. 

(12) Bill of Exceptions and date of filing. 

(13) Assignment of Errors. 

(14) This designation. 

HARLAft WOOD, 
Attorney for Defendant. 

Received a copy of the foregoing designation this 4th 
day of March, 1930. 

E. F. COLLADAY, 

J. C. McGARRAGHY, 

S. F. COLLADAY, 
Attorneys for Plaintiff. 

13 Memorandum. 


March 19,1930.—Proposed Bill of Exceptions filed. 
Supreme Court of the District of Columbia. 


Wednesday, March 19th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record and defendant’s bill of exceptions is sub¬ 
mitted to the court. Whereupon, the court having this day 
signed the same as of the time of the noting thereof at the 
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trial of this cause, now hereby orders the same made of 
record nunc pro tunc. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 74700 at Law, wherein Christian 
Diamantopoulos, Administrator, &c. is Plaintiff and Gas 
Consumers Association, Inc. a Corporation, is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of June, 1930. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

15 In the Supreme Court of the District of Columbia. 

At Law. 

No. 74700. 

Emile C. Vrisakis, Administrator of the Estate of John 

Coutsouvelis, Plaintiff, 

vs. 

Gas Consumers Association, Inc., a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on 
for trial before Mr. Justice Bailey and a jury consisting of 
four women and seven men on February 19th and 20th, 1930, 
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it being stipulated by counsel that due to the temporary ab¬ 
sence of one juror on the second day the case would pro¬ 
ceed to trial and conclusion with eleven (11) jurors. Messrs. 
Jos. C. McGarraghy, E. F. Colladay, S. F. Colladay, ap¬ 
pearing for the plaintiff and Harlan Wood, appearing for 
the defendant, submitted to the Court the bill of exceptions 
taken at the trial of said cause and thereupon the Court 
signed the said bill of exceptions and ordered the same 
made a part of the record, now for then, which is accord¬ 
ingly done. 

The plaintiff in order to maintain the issues on his part 
joined offered the testimony of the following witnesses: 

j 

Mary Marshall, being first duly sworn, on direct exam¬ 
ination testified in substance as follows 

My name is Mary Marshall and I reside at 1024 12th St., 
and am now employed at 115 4% St., S. W. On the 12th 
day of February 1927 I was employed as waitress at the 
South Capitol Lunch Room, 902 4 1 /2 St., S. W. I remember 
about eleven thirty on the morning of February 12, 1927, 
two gas men came to the lunch room to do something to the 
gas governor at that place. They were talking to the boss 
though I don’t know what they were talking about. One of 
them went behind the piano where the gas meters were and 
the other went into the kitchen to fix the gas range. One of 
them told us to cut off the gas from under the steam table 
and coffee urn and I cut the gas off. The one who went 
behind the piano to fix the governor said he would have to 
cut the gas off and after a while he said, “All right every¬ 
thing is okay, you can turn the gas on.” He never asked 
about gas anywhere else in the building. He didn’t 
16 make any inspection at all himself behind the coun¬ 
ter but they were in the kitchen. Ho representa¬ 
tive of the Gas Company came behind the counter to look 
at the things back there. There was a steam table, coffee 
urn and a gas stove where we made little sandwiches behind 
the counter. That gas stove was not lit at that time. They 
made no inquiry about any other gas appliances. They 
were there working about twenty five minutes. He called 
out to light up the gas and I lit the gas under the steam 
table and coffee urn and I went on and never paid any more 
attention to it. John Coutsouvelis worked in the lunch 
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room at night and though he lived elsewhere he slept in the 
back room that day as he was not feeling good. I didn’t 
smell any gas at any time. He went to sleep in the morn¬ 
ing and I didn’t see him until after the detective came at 
night and the policeman and others were there. I then saw 
him Ivins: in the room back of the lunch room in bed. 

v o 

Upon cross-examination the witness testified in substance 
as follows: 

The piano was setting in the corner in a catacornered 
position in the dining room and the gas governor and meter 
were situated behind the counter. I was busy. A man 
working behind the piano could not be seen by anyone in 
the lunch room. You would have to go around back of the 
piano to see but at that time I was busy and didn’t pay any 
attention to which man was there. The piano would ob¬ 
struct one’s view from the lunchroom. I don’t know what 
was done back of the piano. There is one door leading 
from the dining room to the kitchen. My duties carried 
me from the dining room into the kitchen and behind the 
counter and I was busy that morning going back and forth 
doing mv work as it was around lunch time and I could not 
hear any conversation that took place between Mr. Grat- 
sias and the gentlemen representing the Gas Consumers 
Association. The room in which the gentlemen were sleep¬ 
ing was connected to the building from the kitchen. There 
was a chop block in front of the door that led into 
17 the hallway to get back into the hallway to get back 
into the rear of the building. The building has two 
stories. There are several gas instruments behind the 
piano though I never bothered with going back there be¬ 
cause so many things are behind it. The representative of 
the Gas Consumers Association could have carried on a 
conversation with Mr. Gratsias and I not have heard it and 
he could have inspected the jets in the kitchen and behind 
the counter an I not have seen him. There were three jets 
under the steam table, two under the coffee urns and three 
or four on the little range. It was about seven thirty in 
the evening when I learned Mr. Coutsouvelis had become 
asphyxiated and I didn’t go into the room until around 
eight or eight thirty until after everything was over with. 
There was a little gas stove in the back room that sets on 
the floor. It was connected with a gas light fixture sus- 


15 


E. C. VRISAKIS, EXE., VS. GAS CONSUMERS ASSN. 

pended from the center of the room. There was a rubber 
hose connecting the stove pipe to the fixture. Mr. Cout- 
souvelis and Mr. Lucas left the dining room about eight 
thirty or nine o’clock that morning but I don’t know what 
time they went to bed. i 

i 

Mr. Wood: You don’t know whether the gas was turned 
on when they went to bed or not ? 

Witness: I don’t know whether they left it turned on or 
whether it wasn’t. 

Mr. Wood: You don’t know whether they got up and 
turned the jet on late that afternoon or not, clo you? 

Witness: No, I don’t. , 

Upon redirect examination the witness testified in sub¬ 
stance as follows 

When the gas men were there, the door between the din¬ 
ingroom and kitchen was open. I was behind the counter 
when they came there, also when they said they were going 
to turn off the gas and when the gas was turned on. I 
turned the gas on behind the counter. Next to the kitchen 
was a small room, then a hallway on the left leading to the 
back rooms. There was a storage room, a furnace 
18 room, a bathroom and a bed room. There were two 
doors to the hallwav and the meat block was in front 
of the door that goes straight down the hall. 

Upon recross-examination the witness testified in sub¬ 
stance as follows: 

The doors in the hallway were closed and persons would 
not know whether these doors led into the backyard or led 
upstairs. 

i 

Thereupon, further to maintain the issues joined, the 
plaintiff offered as witness Edward J. Grass, who, being 
first duly sworn, testified on direct examination in sub¬ 
stance as follows: 

I have been a practicing physician for about four years 
and received mv degree at George Washington University. 
I am now attached to the George Washington University’s 
Hospital Staff and was connected with the Emergency Staff 
in 1927. On February 12, 1927 I received a call to go to 
902 4% St., S. W. This was an emergency call on Satur- 
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day evening and I found two men lying in bed in one of the 
back rooms of the lunchroom and pronounced them dead 
upon my arrival. I made a diagnosis of the cause of their 
death as asphyxiation as result of illuminating gas poison¬ 
ing. It is a very difficult thing to determine approximately 
how long they had been dead. I would say they had been 
dead anywhere from one (1) to eight (8) hours, approxi- 
matelv about five hours. I observed that there was a stove 
in the room. 

Upon cross-examination the witness testified in substance 
as follows: 

I am the same Dr. Grass who testified before the cor¬ 
oner’s inquest and don’t remember that I then testified 
that they had been dead between one (1) and two (2) hours. 
I say now anywheres from one (1) to eight (8) hours. My 
diagnosis and examination of these two men were such that 
I cannot determine that they had been dead from one (1) to 
two (2) hours or from one (1) to eight (8) hours. They 
could have been dead one (1) hour and they could 
19 have been dead eight (8) hours. I went back where 
these men were; there was a passage from the store 
and I just walked right back; I had no difficulty getting 
back there by reason of any obstructions. 

Thereupon, to maintain the issues joined, the plaintiff 
offered as a witness Altus Moore, who, being first duly 
sworn, testified in substance as follows: 

I am a member of the Metropolitan Police Force and 
have been a member for about ten (10) years. In February, 
1927 I was coxinected with the Fourth Precinct and received 
a call to go to 902 4% St., S. W. The date was around 
February 12, 1927. Upon receipt of information I went to 
902 4Yo St., S'. W., where I found two men in a room un¬ 
conscious who appeared to be dead. The windows were up 
and I looked through the room for any evidence I might 
find. I smelled gas very strongly and looked over in the 
corner and there was a little gas stove. I turned the gas 
stove on and took a match and lit the stove to see if the 
gas was coming out of it and it burned. The gas flowed 
from the jet. The stove was turned off when I got there. 
I examined the tubing that connected the stove on the floor 
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with the light fixture attached to the wall. It was a regular 
tubing. I made an examination of the room and found a 
bottle setting on the table but I don’t remember what the 
contents of the bottle were. I took the bottle and the con¬ 
nection to the coroner’s jury and have neter seen them 
since. I suppose they went back to the supply room. 

Upon cross-examination the witness testified in sub¬ 
stance as follows: 

The usual procedure is to take the gas hose to the supply 
room for the coroner’s inquest. I cannot say that the hose 
was six feet or eight feet long but it was a tube that led 
from the stove up to the gas jet. There was a rubber hose 
from about twelve inches to eighteen inches long connect¬ 
ing the fixture with the insulated tube which ran down to 
the stove. It was connected to the tube and turned 
20 over towards the stove. I don’t remember as it has 
been approximately three years ago whether there 
was perforations or wrinkles in the rubber hose caused by 
its bend. I won’t say that I didn’t testify at the coronor’s 
inquest that the rubber hose was defective, as I don’t re¬ 
member. 

Upon redirect examination the witness testified in sub¬ 
stance as follows: 

I 

As I recall the hose was sent down to the supply room 
and was sent somewhere to be tested, that was the best 
of my remembrance. It was marked okay when it came 
down to the coroner’s inquest; that was the best of my re¬ 
membrance. 

Thereupon, to further maintain the issues joined, the 
plaintiff offered as a witness John Gratsias, who, being 
first duly sworn, testified on direct examination in sub¬ 
stance as follows: 

I am a restaurant and lunchroom keeper and maintain a 
place of business at 902 4% St., S. W., where I have been 
all the time for six years. The lunchroom is on the left 
or East side of the street as you proceed South on 4% 
Street. The first room you enter is the dining room and 
on the right as you enter is a steam table and next to it 
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is a counter. On the left side are individual tables. Back 
of the lunch room is the kitchen in which there are two 
ice boxes, the gas range, a table and meat block. Next 
to the kitchen is the wash room where we wash dishes. 
Back of the wash room is another little room where we 
put our frying pans and things like that. On the left side 
of the kitchen is a hallway and a door leads from the kitchen 
into a hallway. There is a door that goes out in the yard, 
then there is a yard. Next is a furnace room and next to 
the furnace room is a bedroom, then there is a bathroom, 
then there is a storeroom which is the last room. In the 
store room we store things for the restaurant like potatoes, 
onions, flour and things like that. The bedroom was my 
partner’s room. His name was James Lucas. I knew 
John Coutsouvelis. Coutsouvelis worked for me at night as 
night cook. I paid him $25.00 per week and board. 
21 These rooms are all a part of the same building. I 
recall on the morning of February 12, 1927 at about 
nine or nine thirty Lucas and Coutsouvelis, who had been 
working night time, went to sleep in Lucas’ bedroom. 
Coutsouvelis was rooming on Pennsylvania Avenue, North¬ 
west but he didn’t feel good and had a cold so he stayed 
in the room with Lucas that day so that Lucas could rub 
his back with liniment. I heard them laughing and talk¬ 
ing around nine thirty or ten o’clock and they went to sleep 
around nine thirty. About eleven thirty a man came to 
the lunchroom. I was in the kitchen cooking. The man 
came through and asked me about the fellow who had the 
place before I went there. He asked about Mike Dementro 
and he told me that Dementro had signed for a gas gov¬ 
ernor and it is out of order. He asked me, “If you want 
me to I can put in a governor and it will save you a lot 
on your gas bill. It will reduce your gas bill from fifteen 
to twenty per cent.” I say, “I don’t know anything about 
a gas governor.” It was near dinner time and I had two 
girls working for me. He started talking to me explaining 
what the gas governor was and what it would reduce the 
gas bill to and said it would cost me $1 a month but it 
would reduce my bill. He said it would not take long to 
put it in and after some explanation I told him all right go 
ahead and he went ahead. The gas meter and governor 
were in the dining room behind the piano so the man went 
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behind the piano to put the gas governor in and before he 
went back there he said, “Let me see the long gas range 
and we will fix it. There will be no charge.” I said that 
my one burner is burned out and it smokes. The man said, 
“We will clean it.” He went outside and got another fel¬ 
low who was with him and they came back inside and one 
said to the other, “You go ahead and clean up the burner 
in the kitchen and I will fix this.” One man went behind 
the piano and the other stayed in the kitchen with me. I 
was watching. In a few minutes the man came out from be¬ 
hind the piano and said, “Boys, I broke that one and I 
will put a new one in.” He broke the old gas governor and 
said, “I will get a new one.” He went outside and 
22 in a few minutes came back and brought a new one 
and went behind the piano to the gas meter and was 
working on it. Then he hollered, “Boys, I am going to cut 
the gas off a minute to put this new one on.” I said, “I 
will put the gas out in the kitchen” and I hollered to the 
girl behind the counter to cut the gas out under the steam 
table and the coffee urns. The man did not tell me to do 
that he just said, “I am going to cut the gas off for a few 
minutes, I won’t take long.” It didn’t take him very long, 
about four or five minutes and he said, “All right, I have 
finished”, and I started working again. Then the man 
came out from the piano to help the other man fix the 
burner. He was pretty nearly finished with the gas range. 
Before they left they gave me a receipt. I paid them and 
he asked me how much my gas bill runs a month. I said 
it ran from $45 to $50 per month. He said, “You would 
have to pay $2 per month if it runs over $40i So I gave 
him $2 and he gave me a receipt. When he came from 
behind the piano he came first in the kitchen and asked if 
the other man was ready; and he was not quite ready. 
When he finished, they both went out. The men from the 
Gas Company did not go behind the counter in the lunch 
room and test the jets. He stayed behind the piano until 
he finished and then came out into the kitchen. He did not 
ask me about any other gas appliances in any other place 
nor did he make any examination to see if there was any 
other gas appliances. There were two doors to the hall¬ 
way leading to the other rooms. The meat block in the 
kitchen was around in front of the door on the left side. 
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The door leading into the wash room was open. I did not 
have occasion to go back into the room occupied by Lucas 
and Coutsouvelis at any time. When they went to sleep 
they closed their door. When I found them sometime be¬ 
tween six thirty and quarter of seven in the evening they 
were dead. It was Saturday the 12th of February and 
Saturday is always my busy day so in the morning I was 
cooking and I finished cooking and put everything outside 
for dinner around twelve o’clock. After I finished 
23 cooking, I was around there working. Around about 
six thirty or quarter of seven, I don’t know exactly 
what time it was, I went back into the kitchen to the meat 
block to cut some meat. I smelled gas. I looked around 
to find where the gas came from. I went back into the 
bathroom to see if gas was leaking there or in the store 
room. I tried this jet and it was all right. When I passed 
the room where the men slept I smelled gas strongly and 
opened the door right away and turned the electric light 
on. Then I saw gas running out from the stove. There 
was a gas stove in the room. I opened the window and 
then I knew they was dead. I got excited, ran outside, 
grabbed the telephone and called for the one doctor I knew. 
He could not come for one hour, then I went across the 
street to the drug store and got the man there. I asked 
him to call his brother who was a doctor. He called the 
Emergency Hospital and then he got some medicine and 
said, “Let’s go and see if they are alive”, and we found 
they were dead, then some policemen came, Lieutenant 
Holmes, Detective Ogle and Mr. Moore. Then the am¬ 
bulance came from Emergency Hospital and the doctor 
looked at them and said thev were dead. The stove was 
on the right hand side as you come into the room. I turned 
the gas off at the stove. There was a tube connecting the 
gas stove at the floor with the jet which hung from the 
middle of the room. I examined the hose and rubber tube 
and it was in good condition. Coutsouvelis was in good 
condition of health. He was healthy all the time and was 
a shoemaker by trade. When he worked for me he always 
talked about finding a shoemaker’s shop. There was a 
table, books, writing paper, clothes and other things in the 
bed room. There was some medicine on the table, also ink 
and pen; they had a liniment when they rubbed John Cout¬ 
souvelis. 
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Upon cross-examination the witness testified in sub¬ 
stance as follows: 

He was in good health but was sick and had a cold that 
morning. It was in the winter time and he wanted Jimmie 
(Lucas) to rub his back with liniment. I entered the room 
from the hallway. You enter the hallway from a 
24 door in the kitchen. The building is rectangular in 
shape, longer than wide, and has two stories. There 
are rooms and apartments upstairs. As you enter the 
building there is a door on the left which leads to the 
apartments upstairs. There were three large tables in the 
dining room. The store is a little narrower on the left 
side because of the steps that lead upstairs. The piano 
is about as high as I am and the gas meters; for the store 
and the apartments are behind the piano. There are two 
doors in the kitchen, one leads into the yard and the other 
leads into the hallway back to the rooms in the rear. The 
yard is behind the building which is narrower than the 
dining room. There is also a door that leads from the 
hallway into the yard. You go into the kitqhen from the 
dining room through a door in the center of the dining 
room. There is no door behind the piano leading into 
the hallway. You pass through the kitchen down the hall¬ 
way to the furnace room, bedroom, bathroqm and store¬ 
room. As you go down the hallway there is a door that 
leads outside into the yard. There are three furnaces in 
the furnace room, one to heat the downstairs and the other 
two the apartments upstairs. There is only one gas meter 
for downstairs. The gas stove in the bedroom was con¬ 
nected to the gas pipe which hangs from the middle of 
the room by a wire tube which extends from the pipe to 
the stove. We formerly used the gas pipe to; furnish light 
but we had electric lights then leading from the store. 
The stove was a small gas stove that sets on the floor about 
one and a half feet high. February 12, 1927 was a cold 
day. After the gas man took out the governor and put 
the new one on he came back and talked to his buddy in 
the kitchen who had a "wire brush scraping off the top of 
the burner, and said, “Are you ready?” They both worked 
hard on the stove to get ready to leave when they got the 
burner cleaned. It was around quarter of tw L elve or close 
to twelve o’clock when they left. There were people in the 
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lunchroom as it was around lunch time. The gas stove in 
the back room where the two gentlemen slept was more 
than two or three feet from the bed. It was a me- 

25 dium size room and maybe the stove was four feet 
from the bed as it was in the corner of the room. 

All the doors leading from the kitchen and into the rooms 
were closed on February 12,1927 except the bathroom door. 
It was a cold day. Something was wrong with the steam 
heat and it was not being used. Detective Holmes took 
the rubber hose and insulated tubing which connected the 
gas pipe with the gas stove. I didn’t look at the tubing 
and hose at all because they took the bodies out and took 
the hose. I testified at the coroner’s inquest that they went 
into the back room at eight thirty when they left work 
but they didn’t go to bed right away because they were 
talking in the room over there. I don’t know exactly what 
time thev went back to the room. I don’t know what time 
they went to bed but I heard them talking about nine thirty. 
I remember Mr. Rainey who was the principal man on the 
job for the Gas Consumers Association on February 12, 
1927. I know him though I don’t know his name. I have 
seen him around the hallway of the Court. Mr. Rainey 
didn’t ask me to cut the gas off. He hollered to me from 
behind the pa-ino and said that he was going to cut the gas 
off at the meter, that was all he said. He didn’t tell me 
to cut it off at the stove. I put the gas out myself and I 
turned the gas bn and I hollered to the girl to put the gas 
out at the coffee urn and the steam table and she put it 
out. He did not go around and light every gas jet in the 
kitchen and the dining room after he put the governor on. 
I didn’t tell him there was a gas jet or gas stove in the 
back room because he didn’t ask me. I didn’t know they 
had the gas burning back there. 

Upon redirect examination the witness testified in sub¬ 
stance further: 

The last room in the building is a store room, next to 
that is a bathroom and next to that is a room where the 
boys were sleeping, next to that is our furnace room. Then 
there is a room that leads to the yard then two other rooms 
and next a little room where we wash dishes and a 

26 door leads out into the hallway and the next room 
is a kitchen and the next room is the dining room. 
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i 

The piano was in the corner of the dining room. The door 
between the dining room and kitchen was always open. 

Upon recross-examination the witness testified in sub¬ 
stance as follows: 

We have gas appliances in all the rooms back of the 
kitchen, light fixtures and stoves. Mr. Rainey never asked 
me about the other gas meters behind the piano. Our 
kitchen had not been enlarged since 1927. 

Thereupon, to further maintain the issues on his part 
joined, the plaintiff offered the testimony : of Gus Cout- 
souvelis, who, being first duly sworn, testified in substance 
as follows: 

i 

I am a shoemaker by trade and have been in this coun¬ 
try since 1921 and resided in Washington on 414 St., S. W., 
during all that time. I am a brother of John Coutsouvelis, 
deceased, who died on the 12th day of February 1927. My 
brother was about thirty one years of age. I am forty 
five years old. John Coutsouvelis was a shoemaker with 
me and he was looking around to buy another shop and 
didn’t have any business at that time so worked in a lunch¬ 
room. He was married and had a wife and two children. 
His wife and one child have died since he died and since 
suit was filed. The child who is living is a boy and is 
now eight or nine years old. My brother sent money 
through me to his wife and children. Sometimes he sent 
$100, $35 and $50 and we sent it at intervals of thirty or 
sixty days and any time when he had a letter telling of 
trouble, he sent money. He usually sent $40 or $50. One 
time he sent $100. He also sent money through the barber. 

Thereupon, to further maintain the issues on his part 
joined, the plaintiff offered the testimony; of Theodore 
Kanapulos, who, being first duly sworn, testified in sub¬ 
stance as follows: i 

I am a barber and operate a place of business on 
27 Pennsylvania Avenue and have been in this country 
since 1912. I knew John Coutsouvelis from the old 
country. We happened to come from the same place. I 
lived with him. He was about my age. I am now thirty 
five. He took care of his family and sent money by checks 
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to his wife and kids. I wrote letters for him several times. 
The condition of his health was very good. I sent $50 
every couple of months. It was to take care of his family. 

Thereupon the plaintiff announced his case as closed and 
thereupon the defendant through its counsel moved the 
Court to direct a verdict for the defendant and argued in 
support thereof: 

(1) That as specific acts of negligence were alleged, the 
plaintiff had proved no act of negligence on the part of the 
defendant. 

(2) That the plaintiff had failed to sustain the burden 
of proving that the alleged negligence of the defendant was 
the proximate cause of the death of the decedent. 

(3) That if a jury returned a verdict on the evidence as 
produced at the trial it would be bound to assume that the 
gas stove was burning when the flow of gas at the meter 
was turned off and a verdict based upon such an assump¬ 
tion would be based upon a presumption of negligence in 
a case where specific acts of negligence were alleged. 

(4) And that the jury should not be permitted to specu¬ 
late as to the cause of the death when it may have occurred 
from a number of reasons when there was no evidence in 
the case that the cause was attributable in any manner with 
respect to anything which the defendant’s agent had neg¬ 
ligently done or failed to do. 

After argument by counsel for the respective parties the 
Court stated: 

The Court: I am going to overrule your motion. 

Mr. Wood: Your honor will allow me an exception. I 
will renew it after we close, but I want to preserve it for 
the record. 

The Court: Yes. Let the jury come back. 

28 Thereupon the defendant called as a witness 
Robert L. Rainey, who, being first duly sworn, testi¬ 
fied in substance as follows: 

I am twenty six years of age and was employed in Feb¬ 
ruary 1927 in the capacity of a gas fitter by the Gas Con¬ 
sumers Association of this City and had been employed 
for four years. I went to 902 4% St., S. W., pursuant to 
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instructions to remove a gas regulator, as a new gas regu¬ 
lator had been requested. When I got there I saw Mr. 
Gratsias. We had some conversation about the money it 
would save him. I told him the regulator was put on there' 
to regulate the gas and he would get good service on his 
appliances. Mr. Gratsias told me that he was the pro¬ 
prietor of the place and after my conversation with him de¬ 
sired to retain the governor. I asked him where his meters 
were and he told me they were behind the piano in the 
dining room. There was one meter behind the piano and 
places for three. As there was only one meter in opera¬ 
tion and it had a governor on it I inspected the governor 
and in cleaning it I found that it was dirty and not work¬ 
ing. I told Mr. Gratsias that I would have to cut the gas 
off, and in response to that he said go ahead and I told 
him I would have to shut oft all the appliances, stoves and 
coffee urns. He told me to finish the job as sqon as I could. 
After he shut everything off I saw that the meter was at a 
standstill and then cut the gas off at the meter. I was 
using a flash light as it was dark behind the piano. There 
were a number of chairs and boxes also behind the piano. 
Before I cut the valve off I noticed that the dial in the 
meter was registering. I then cut the gas off and started 
to clean the governor. You don’t have to take the gov¬ 
ernor off to clean it. WTiile I was cleaning it the stem 
in it snapped in two. The stem is a little brass connection 
that runs from the bottom valve. I then told Mr. Gratsias 
that I would have to put on a new governor, that I had one 
in my car. I took the old one off and put the new one on. 
Then I saw that everything was all right. I turned the gas 
back on and watched the meter and it was perfectly 
29 still and I went out and lit the appliances and let 
the air off the line. I asked Mr. Gratsias whether 
or not there were any other appliances other than those 
in his kitchen and dining room. I asked him if there was 
anything upstairs and he said that those places were not 
occupied. That was before I went back and saw there were 
separate meters for the appliances upstairs. He told me 
that all the appliances were off downstairs. When the 
gas was turned back on after I put on the new governor I 
stayed there and watched it with my light in my hand from 
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three to five minutes. The meter registered no flow of gas 
at that time. Everything was tight. After that I went 
out and lit all the appliances. By appliances I mean stoves, 
coffee urn and steam table. I then cleaned the holes in 
the burners as they were closed and burning a yellow flame 
instead of a blue one. I cleaned them out and tested them 
so that a proper flame burned from them. I had a Mr. 
Boteler with me who was my assistant. I don’t know 
where he is now or whether he lives in Maryland. The 
test hand on the dial was not moving when the gas was 
turned on. It was standing perfectly still. The test hand 
is a little hand on the meter that will turn if there is any 
gas flowing. If there is no gas flowing it does not move. 
I watched the test hand from three to five minutes. I did 
not ask Mr. Gratsias if there was rooms adjacent to the 
kitchen and behind it. I told Mr. Gratsias that I would 
have to shut off all the gas and to show me where the ap¬ 
pliances were. He said one was in the kitchen and in the 
dining room. 

Upon cross-examination the witness testified in substance 
as follows: 

I was employed for four years prior to February 12, 
1927 by the Gas Consumers Association and was then about 
twenty years old. I was not a gas fitter before that time 
though I had worked for Mr. Daly, a plumber. When I 
first started to work for the Gas Consumers Association I 
went around and cleaned stoves and I started to do gas 
fitting about one and a half years after I was there 
30 which was about a year and a half before I went down 
to 4% Street. I am not now employed by the Gas 
Consumers Association but I am a gas fitter though I do 
not have a license. When I went into the building my 
helper was with me and he was present when I told Mr. 
Gratsias of the advantages of a governor. He went into 
the kitchen to clean the stove and I went behind the steam 
table and counter and I told Mr. Gratsias that everything 
would have to be shut off. I went to work and changed 
the regulator. Then Mr. Gratsias was with me behind the 
counter and I went behind the piano Mr. Gratsias went into 
the kitchen. I did not make any personal investigation of 
any rooms back of the kitchen nor did I run out the pipes 
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that lead from the gas meter to see where they lead to. You 
have to turn the gas off at the meter to clean the governor. 
The gas was positively turned off when I was cleaning the 
governor and it was off when I installed a new governor. 
The test dial will register the smallest flow of gas and it 
didn’t register any. I discussed with Mr. Gratsias the 
amount of saving the governor would give him. 

Upon redirect examination the witness testified in sub¬ 
stance further as follows: 

I identify this paper which Mr. Gratsias signed and I 
signed. After I learned that Lucas and Coutsouvelis had 
been asphyxiated I saw the insulated tube and rubber hose 
that connected the stove with the pipe that was suspended 
from the top of the room. It w T as rolled up and one of the 
rubber connections was broken in half. 

Whereupon John B. Hill was called on behalf of the de¬ 
fendant and, having been duly sworn, testified in substance 
as follows: 

I am employed by the Gas Consumers Association and 
have been so employed for the last twenty years in the 
City of Washington. I was employed by this ; Company in 
1927 and my employment has been continuous. I am a 
Registered gas fitter and in 1927 Robert L. Rainey was 
working under my direction. In February 1927 I sent Mr. 

Rainey down to 902 4*4 St., S. W., to remove a gas 
31 governor. Thereafter I received information that 
two men had been asphyxiated and as result of that 
I went down to inspect the premises and I was refused ad¬ 
mission. I was present at the coroner’s inquest on Feb¬ 
ruary 14, 1927 and saw exhibited in evidence; a hose and 
rubber tube and the rubber was broken. I hold in my hand 
a dial for a gas meter. It shows how gas meters operate 
and is similar to the one at 902 4 Vo St., S. W. When gas 
passes through a meter it causes the dial and test hand to 
turn around. The smallest portion that could possibly get 
through will cause the test hand to move. A pilot on a 
stove would even cause the test hand to move. A pilot 
is a little burner that you light other burner^ with. The 
flow of gas through a pilot causes the test hand to jump. I 
inspected premises 902 4M> St., S. W., today at the request 
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of counsel for the defendant. The various rooms in the 
back of the kitchen are connected by a hallway on the left 
side. There is a yard space adjacent to the room beyond 
the kitchen separating the other rooms from the kitchen. 
Mr. Rainey served his apprenticeship under me for four 
years and I was closely associated with him. 

Whereupon the following transpired: 

Mr. Wood: Would you in your judgment consider him a 
competent skilled employee in the removal and replacement 
of gas governors? Answer: Yes sir. 

Mr. McGarraghy: I object. 

The Court: I sustain the objection. 

Mr. Wood: Your Honor will allow me an exception. 

The Court: Yes. 

There are three hands on the dial that registers the con¬ 
sumption of gas, this little hand is the test hand and the 
smallest amount, one half of one foot will register on that 
little circle, it shows any amount of gas moving through the 
meter. 

Upon cross-examination the witness testified in substance 
as follows: 

32 The yard to the rear runs all the way back on the 
right side of the building. I have heard of meters 
getting out of order and when they are out of order no gas 
will pass. 

Whereupon the following transpired: 

Mr. Wood: I want to renew my motion. 

The Court: I overrule the motion. 

Mr. Wood: Your Honor, will allow me an exception. 

The Court: Yes. 

Whereupon the plaintiff offered two prayers for instruc¬ 
tion and to the granting of the first the defendant objected 
because it assumed the existence of a fact not in evidence; 
it assumed that the defendant did not act in a reasonable, 
prudent and careful manner and the evidence was to the 
contrary. Said objection was overruled and exception 
noted. 
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Plaintiff’s Instruction No. 1. 

The jury is instructed that it was the duty of the defend¬ 
ant, acting through its agents, in turning off and on the 
gas incident to the installation of the gas governor, to exer¬ 
cise the care which a reasonably prudent person would exer¬ 
cise under similar circumstances, being charged with knowl¬ 
edge of the danger which might result to an occupant of the 
premises, if for any reason, the gas might flow into any 
part of the premises without being lighted, and if you find 
by a preponderance of the evidence that defendant’s agents 
did not exercise such degree of care and that the death of 
John Coutsouvelis was the proximate result of defendant’s 
negligence in this regard, then your verdict should be for 
the plaintiff. 

Thereupon the Court of its own motion chajrged the jury 
as follows: 

j 

The Court: Ladies and gentlemen of the jury, this action 
is brought by the administrator of the Estate of John 
Coutsouvelis, claiming that the death of John Coutsouvelis 
was caused by the negligent act of the defendant, the 
33 Gas Consumers Association, the theory of the decla¬ 
ration being that this employee after working upon 
the gas pipes in this building, when he got through negli¬ 
gently failed to examine all gas connections and outlets to 
see whether the gas was flowing or not; that John Cout¬ 
souvelis and one James Lucas had gone to bed in a room in 
this building with a gas stove turned on and lighted, and 
when the gas was turned off by the defendant’s employee, 
when he w’as at work, of course the stove went out and 
that it w*as again turned on by the employee so that the gas 
would flow without being lighted, and by reason of.that 
John Coutsouvelis and James Lucas died; and claiming that 
the defendant’s employee was negligent in failing to see 
that all outlets and connections were not turned off when 
ho finally turned the gas on at the place where he was 
working. 

Now, it was the duty of the defendant, acting through its 
agents in turning off and on the gas incident to the instal- 
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lation of the gas governor, to exercise the care which a rea¬ 
sonably prudent person should exercise under similar cir¬ 
cumstances, being charged with knowledge of the danger 
which would result to an occupant of the premises, if, for 
any reason the gas might flow into any part of the premises 
without being lighted, and if you find by a preponderance 
of the evidence that the defendant’s agents did not exercise 
such degree of care and that the death of John Coutsou- 
velis was the proximate result of defendant’s negligence 
in this regard, then vour verdict should be for the plain¬ 
tiff. 

In determining the care which a reasonably prudent per¬ 
son should exercise under the circumstances in question, a 
higher degree of care and vigilance is required in dealing 
with a dangerous agency than in the ordinary affairs of 
life and business, which involve little or no risk of injury 
to persons or property and, in view of the highly dan¬ 
gerous character of gas and its tendency to escape, the de¬ 
fendant in this case, acting through its agents was required 
to use a degree of care to prevent injury commen- 
34 surate to the danger which it was its duty to avoid, 
and if you find by a preponderance of the evidence 
that the defendant’s agents did not use such care and that 
the death of John Coutsouvelis was the proximate result 
of the failure to exercise ordinarv care, then vour verdict 
should be for the plaintiff. 

Now, the burden of proof is upon the plaintiff to show, 
by a preponderance of the evidence, that is, the greater 
weight of the evidence, that this death w T as caused by the 
negligent act of the defendant’s employes. Before you cau 
return a verdict for the plaintiff, you must find by a pre¬ 
ponderance of the evidence, as alleged in the declaration, 
that these two men were asleep in this room after having 
lighted the gas stove and that later an employee of the de¬ 
fendant finished his work failed to exercise ordinary and 
proper care in seeing that the gas was not turned on in any 
part of the building supplied by this gas meter, and if he 
failed to do so and for that reason the stove went out and 
the gas being turned on again flowed into that room and 
caused the death of John Coutsouvelis, and that must be 
established by a preponderance of the evidence. You have 
to take into consideration whether this cutting off of the 
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gas caused this stove to go out, whether, as a matter of 
fact, it was turned on and lighted when these men went to 
sleep and afterwards went out, and then tvent on again, 
rather the gas went on again. And you must further find, 
by a preponderance of the evidence, that this employee 
failed to exercise reasonable care commensurate with the 
dangerous character of this gas. 

If you do not find by a preponderance of the evidence, that 
the particular cause of this death was the facts alleged in 
the declaration; or, if you find that the defendant’s servant 
employee was not negligent, then your verdidt should be for 
the defendant. 

As I say, if you find that the defendant’s employee was 
negligent and that that negligent act caused this death, then 
your verdict should be for the plaintiff. 

35 If you find for the defendant, your verdict will 
simply be for the defendant. 

If you find for the plaintiff, then in that; case, you will 
proceed to fix a sum which will fairly represent the pecu¬ 
niary loss which—I think there is only one child living- 

Mr. McGarraghy: That is correct. i 

The Court (continuing): —which this surviving child of 
the deceased, John Coutsouvelis, would probably have re¬ 
ceived from him had he continued to live. 

Now, this case differs from the ordinary case of dam¬ 
ages for personal injuries, in that it is not to recover for 
suffering or for the loss of the deceased, but simply to re¬ 
cover pecuniary benefits which this child may have ex¬ 
pected to receive from its parent had the parent lived. The 
evidence on that is rather scanty, but if you find for the 
plaintiff you must do the best you can in undertaking to 
estimate that. The plaintiff can not recover here for any 
grief or sorrow on the part of the child for the loss of 
the parent. It is simply for the pecuniary benefit which 
the child might have expected to receive fyom its father. 

The Court: Are there any other requests? 

Mr. McGarraghy: I ask your Honor to instruct on the 
interest of a witness, whether they should consider the in¬ 
terest of a witness in determining the case. 

The Court: In determining the weight, ladies and gentle¬ 
men of the jury, which you give to the testimony of any 
witness, of course, I think you would do that without any; 
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instructions; but you take into consideration the appear¬ 
ance of the witness, the manner of testifying, the truth or 
rather the probability of the truth of the statements testi¬ 
fied to by the witness, their interest in the result of the case 
and their interest in any way connected with the parties in 
the case, and from all that, decide what weight you will give 
to the testimony of each witness. 

You will please retire and consider of your 
* 36 verdict. 

Be it remembered that each of the separate and several 
exceptions taken by counsel for the defendant as herein set 
forth was so taken by counsel then and there before the 
jury retired and each of said exceptions were then and 
there separately and severally noted by the Justice presid¬ 
ing at the trial and the counsel for the defendant prays the 
Court to sign, seal, make same a part of his bill of excep¬ 
tions and the record and prays the Court to sign and seal 
this bill of exceptions and the same is accordingly done and 
made a part of the record in this cause this 19th day of 
March, A. D., 1930. 

JENNINGS BAILEY, 

Justice. 

The above bill of exceptions is satisfactory. 

E. H. COLLADAY, 

J. C. McGARRAGHY, 

S. F. COLLADAY, 

Attorneys for Plaintiff. 

37 [Endorsed:] At Law. No. 74,700. Emile C. 

Vrisakis, Administrator of the Estate of John Cout- 
souvelis, Plaintiff, vs. Gas Consumers Association, Inc., a 
corporation, Defendant. Defendant’s Bill of Exceptions. 
Harlan Wood, Attorney for Defendant, 201-4 McLachlen 
Bldg., Washing-ton, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5243. Emile C. Vrisakis, executor of the estate of John 
Coutsouvelis, deceased, appellant, vs. Gas Consumers As¬ 
sociation, Inc., a corporation. Court of Appeals, District 
of Columbia. Filed Jun. 17, 1930. Henry W. Hodges, 
Clerk. 
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